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work in violation of 17 U.S.C. 106(2) or 
115(a)(2) or any other right of a musical 
work owner. 

[74 FR 4529, Jan. 26, 2009, as amended at 74 
FR 6834, Feb. 11, 2009; 78 FR 67944, Nov.13, 
2013] 

§ 385.15 [Reserved] 

§ 385.16 Reproduction and distribution 
rights covered. 

A compulsory license under 17 U.S.C. 
115 extends to all reproduction and dis-
tribution rights that may be necessary 
for the provision of the licensed activ-
ity, solely for the purpose of providing 
such licensed activity (and no other 
purpose). 

§ 385.17 Effect of rates. 

In any future proceedings under 17 
U.S.C. 115(c)(3)(C) and (D), the royalty 
rates payable for a compulsory license 
shall be established de novo. 

Subpart C—Limited Offerings, 
Mixed Service Bundles, Music 
Bundles, Paid Locker Services 
and Purchased Content Lock-
er Services 

SOURCE: 78 FR 67944, Nov. 13, 2013, unless 
otherwise noted. 

§ 385.20 General. 

(a) Scope. This subpart establishes 
rates and terms of royalty payments 
for certain reproductions or distribu-
tions of musical works through limited 
offerings, mixed service bundles, music 
bundles, paid locker services and pur-
chased content locker services pro-
vided in accordance with the provisions 
of 17 U.S.C. 115. For the avoidance of 
doubt, to the extent that product con-
figurations for which rates are speci-
fied in subpart A of this part are in-
cluded within licensed subpart C activ-
ity, as defined in § 385.21, the rates 
specified in subpart A of this part shall 
not apply, except that in the case of a 
music bundle the compulsory licensee 
may elect to pay royalties for the 
music bundle pursuant to subpart C of 
this part or for the components of the 
bundle pursuant to subpart A of this 
part. 

(b) Legal compliance. A licensee that, 
pursuant to 17 U.S.C. 115, makes or au-
thorizes reproduction or distribution of 
musical works in limited offerings, 
mixed service bundles, music bundles, 
paid locker services or purchased con-
tent locker services shall comply with 
the requirements of that section, the 
rates and terms of this subpart, and 
any other applicable regulations, with 
respect to such musical works and uses 
licensed pursuant to 17 U.S.C. 115. 

(c) Interpretation. This subpart is in-
tended only to set rates and terms for 
situations in which the exclusive rights 
of a copyright owner are implicated 
and a compulsory license pursuant to 
17 U.S.C. 115 is obtained. Neither this 
subpart nor the act of obtaining a li-
cense under 17 U.S.C. 115 is intended to 
express or imply any conclusion as to 
the circumstances in which any of the 
exclusive rights of a copyright owner 
are implicated or a license, including a 
compulsory license pursuant to 17 
U.S.C. 115, must be obtained. 

§ 385.21 Definitions. 

For purposes of this subpart, the fol-
lowing definitions shall apply: 

Affiliate shall have the meaning given 
in § 385.11. 

Applicable consideration shall have the 
meaning given in § 385.11, except that 
for purposes of this subpart C, ref-
erences in the definition of ‘‘Applicable 
consideration’’ in § 385.11 to licensed ac-
tivity shall mean licensed subpart C 
activity, as defined in this section. 

Free trial royalty rate means the stat-
utory royalty rate of zero in the case of 
certain free trial periods, as provided 
in § 385.24. 

GAAP shall have the meaning given 
in § 385.11. 

Interactive stream shall have the 
meaning given in § 385.11. 

Licensee shall have the meaning given 
in § 385.11. 

Licensed subpart C activity means, re-
ferring to subpart C of this part— 

(1) In the case of a limited offering, 
the applicable interactive streams or 
limited downloads; 

(2) In the case of a locker service, the 
applicable interactive streams, perma-
nent digital downloads, restricted 
downloads or ringtones; 
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(3) In the case of a music bundle, the 
applicable reproduction or distribution 
of a physical phonorecord, permanent 
digital download or ringtone; and 

(4) In the case of a mixed service bun-
dle, the applicable— 

(i) Permanent digital downloads; 
(ii) Ringtones; 
(iii) To the extent a limited offering 

is included in a mixed service bundle, 
interactive streams or limited 
downloads; or 

(iv) To the extent a locker service is 
included in a mixed service bundle, 
interactive streams, permanent digital 
downloads, restricted downloads or 
ringtones. 

Limited download shall have the 
meaning given in § 385.11. 

Limited offering means a subscription 
service providing interactive streams 
or limited downloads where— 

(1) An end user is not provided the 
opportunity to listen to a particular 
sound recording chosen by the end user 
at a time chosen by the end user (i.e., 
the service does not provide interactive 
streams of individual recordings that 
are on-demand, and any limited 
downloads are rendered only as part of 
programs rather than as individual re-
cordings that are on-demand); or 

(2) The particular sound recordings 
available to the end user over a period 
of time are substantially limited rel-
ative to services in the marketplace 
providing access to a comprehensive 
catalog of recordings (e.g., a service 
limited to a particular genre, or per-
mitting interactive streaming only 
from a monthly playlist consisting of a 
limited set of recordings). 

Locker service means a service pro-
viding access to sound recordings of 
musical works in the form of inter-
active streams, permanent digital 
downloads, restricted downloads or 
ringtones, where the service has rea-
sonably determined that phonorecords 
of the applicable sound recordings have 
been purchased by the end user or are 
otherwise in the possession of the end 
user prior to the end user’s first re-
quest to access such sound recordings 
by means of the service. The term lock-
er service does not extend to any part 
of a service otherwise meeting this def-
inition as to which a license is not ob-

tained for the applicable reproductions 
and distributions of musical works. 

Mixed service bundle means an offer-
ing of one or more of permanent digital 
downloads, ringtones, locker services 
or limited offerings, together with one 
or more of non-music services (e.g., 
Internet access service, mobile phone 
service) or non-music products (e.g., a 
device such as a phone) of more than 
token value, that is provided to users 
as part of one transaction without pric-
ing for the music services or music 
products separate from the whole offer-
ing. 

Music bundle means an offering of 
two or more of physical phonorecords, 
permanent digital downloads or 
ringtones provided to users as part of 
one transaction (e.g., download plus 
ringtone, CD plus downloads). A music 
bundle must contain at least two dif-
ferent product configurations and can-
not be combined with any other offer-
ing containing licensed activity under 
subpart B of this part or subpart C of 
this part. 

(1) In the case of music bundles con-
taining one or more physical 
phonorecords, the physical phono-
record component of the music bundle 
must be sold under a single catalog 
number, and the musical works em-
bodied in the digital phonorecord deliv-
ery configurations in the music bundle 
must be the same as, or a subset of, the 
musical works embodied in the phys-
ical phonorecords; provided that when 
the music bundle contains a set of dig-
ital phonorecord deliveries sold by the 
same record company under substan-
tially the same title as the physical 
phonorecord (e.g., a corresponding dig-
ital album), up to 5 sound recordings of 
musical works that are included in the 
stand-alone version of such set of dig-
ital phonorecord deliveries but are not 
included on the physical phonorecord 
may be included among the digital 
phonorecord deliveries in the music 
bundle. In addition, the seller must 
permanently part with possession of 
the physical phonorecord or 
phonorecords sold as part of the music 
bundle. 
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(2) In the case of music bundles com-
posed solely of digital phonorecord de-
liveries, the number of digital phono-
record deliveries in either configura-
tion cannot exceed 20, and the musical 
works embodied in each configuration 
in the music bundle must be the same 
as, or a subset of, the musical works 
embodied in the configuration con-
taining the most musical works. 

Paid locker service means a locker 
service that is a subscription service. 

Permanent digital download shall have 
the meaning given in § 385.2. 

Purchased content locker service means 
a locker service made available to end- 
user purchasers of permanent digital 
downloads, ringtones or physical 
phonorecords at no incremental charge 
above the otherwise applicable pur-
chase price of the permanent digital 
downloads, ringtones or physical 
phonorecords, with respect to the 
sound recordings embodied in perma-
nent digital downloads or ringtones or 
physical phonorecords purchased from 
a qualifying seller as described in para-
graph (1) of this definition of ‘‘Pur-
chased content locker service,’’ where-
by the locker service enables the pur-
chaser to engage in one or both of the 
qualifying activities indentified in 
paragraph (2) of this definition of 
‘‘Purchased content locker service.’’ In 
addition, in the case of a locker service 
made available to end-user purchasers 
of physical phonorecords, the seller 
must permanently part with possession 
of the physical phonorecords. 

(1) A qualifying seller for purposes of 
this definition of ‘‘purchased content 
locker service’’ is the same entity op-
erating such locker service, one of its 
affiliates or predecessors, or— 

(i) In the case of permanent digital 
downloads or ringtones, a seller having 
another legitimate connection to the 
locker service provider set forth in one 
or more written agreements (including 
that the locker service and permanent 
digital downloads or ringtones are of-
fered through the same third party); or 

(ii) In the case of physical 
phonorecords, a seller having an agree-
ment with— 

(A) The locker service provider 
whereby such parties establish an inte-
grated offer that creates a consumer 
experience commensurate with having 

the same service both sell the physical 
phonorecord and offer the locker serv-
ice; or 

(B) A service provider that also has 
an agreement with the entity offering 
the locker service, where pursuant to 
those agreements the service provider 
has established an integrated offer that 
creates a consumer experience com-
mensurate with having the same serv-
ice both sell the physical phonorecord 
and offer the locker service. 

(2) Qualifying activity for purposes of 
this definition of ‘‘purchased content 
locker service’’ is enabling the pur-
chaser to— 

(i) Receive one or more additional 
phonorecords of such purchased sound 
recordings of musical works in the 
form of permanent digital downloads or 
ringtones at the time of purchase, or 

(ii) Subsequently access such pur-
chased sound recordings of musical 
works in the form of interactive 
streams, additional permanent digital 
downloads, restricted downloads or 
ringtones. 

Record company shall have the mean-
ing given in § 385.11. 

Restricted download means a digital 
phonorecord delivery distributed in the 
form of a download that may not be re-
tained and played on a permanent 
basis. The term restricted download in-
cludes a limited download. 

Ringtone shall have the meaning 
given in § 385.2. 

Service provider shall have the mean-
ing given in § 385.11, except that for 
purposes of this subpart references in 
the definition of ‘‘Service provider’’ in 
§ 385.11 to licensed activity and service 
revenue shall mean licensed subpart C 
activity, as defined in this section, and 
subpart C service revenue, as defined in 
this section, respectively. 

Subpart C offering means, referring to 
subpart C of this part, a service pro-
vider’s offering of licensed subpart C 
activity, as defined in this section, 
that is subject to a particular rate set 
forth in § 385.23(a) (e.g., a particular 
subscription plan available through the 
service provider). 

Subpart C relevant page means, refer-
ring to subpart C of this part, a page 
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(including a Web page, screen or dis-
play) from which licensed subpart C ac-
tivity, as defined in this section, of-
fered by a service provider is directly 
available to end users, but only where 
the offering of licensed subpart C activ-
ity, as defined in this section, and con-
tent that directly relates to the offer-
ing of licensed subpart C activity, as 
defined in this section, (e.g., an image 
of the artist or artwork closely associ-
ated with such offering, artist or album 
information, reviews of such offering, 
credits and music player controls) 
comprises 75% or more of the space on 
that page, excluding any space occu-
pied by advertising. A licensed subpart 
C activity, as defined in this section, is 
directly available to end users from a 
page if sound recordings of musical 
works can be accessed by end users for 
licensed subpart C activity, as defined 
in this section, from such page (in most 
cases this will be the page where the 
transmission takes place). 

Subpart C service revenue. (1) Subject 
to paragraphs (2) through (6) of the def-
inition of ‘‘Subpart C service revenue,’’ 
as defined in this section, and subject 
to GAAP, subpart C service revenue 
shall mean, referring to subpart C of 
this part, the following: 

(i) All revenue recognized by the 
service provider from end users from 
the provision of licensed subpart C ac-
tivity, as defined in this section; 

(ii) All revenue recognized by the 
service provider by way of sponsorship 
and commissions as a result of the in-
clusion of third-party ‘‘in-stream’’ or 
‘‘in-download’’ advertising as part of li-
censed subpart C activity, as defined in 
this section, (i.e., advertising placed 
immediately at the start, end or during 
the actual delivery, by way of trans-
missions of a musical work that con-
stitute licensed subpart C activity, as 
defined in this section); and 

(iii) All revenue recognized by the 
service provider, including by way of 
sponsorship and commissions, as a re-
sult of the placement of third-party ad-
vertising on a subpart C relevant page, 
as defined in this section, of the service 
or on any page that directly follows 
such subpart C relevant page, as de-
fined in this section, leading up to and 
including the transmission of a musical 
work that constitutes licensed subpart 

C activity, as defined in this section; 
provided that, in the case where more 
than one service is actually available 
to end users from a subpart C relevant 
page, as defined in this section, any ad-
vertising revenue shall be allocated be-
tween such services on the basis of the 
relative amounts of the page they oc-
cupy. 

(2) In each of the cases identified in 
paragraph (1) of the definition of ‘‘Sub-
part C service revenue,’’ of this section 
such revenue shall, for the avoidance of 
doubt, 

(i) Include any such revenue recog-
nized by the service provider, or if not 
recognized by the service provider, by 
any associate, affiliate, agent or rep-
resentative of such service provider in 
lieu of its being recognized by the serv-
ice provider; 

(ii) Include the value of any barter or 
other nonmonetary consideration; 

(iii) Not be reduced by credit card 
commissions or similar payment proc-
ess charges; and 

(iv) Except as expressly set forth in 
this subpart, not be subject to any 
other deduction or set-off other than 
refunds to end users for licensed sub-
part C activity, as defined in this sec-
tion, that they were unable to use due 
to technical faults in the licensed sub-
part C activity, as defined in this sec-
tion, or other bona fide refunds or cred-
its issued to end users in the ordinary 
course of business. 

(3) In each of the cases identified in 
paragraph (1) of the definition of ‘‘Sub-
part C service revenue’’ of this section, 
such revenue shall, for the avoidance of 
doubt, exclude revenue derived solely 
in connection with services and activi-
ties other than licensed subpart C ac-
tivity, as defined in this section, pro-
vided that advertising or sponsorship 
revenue shall be treated as provided in 
paragraphs (2) and (4) of the definition 
of ‘‘Subpart C service revenue’’ of this 
section. By way of example, the fol-
lowing kinds of revenue shall be ex-
cluded: 

(i) Revenue derived from non-music 
voice, content and text services; 

(ii) Revenue derived from other non- 
music products and services (including 
search services, sponsored searches and 
click-through commissions); 
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(iii) Revenue generated from the sale 
of actual locker service storage space 
to the extent that such storage space is 
sold at a separate retail price; 

(iv) In the case of a locker service, 
revenue derived from the sale of per-
manent digital downloads or ringtones; 
and 

(v) Revenue derived from other music 
or music-related products and services 
that are not or do not include licensed 
subpart C activity, as defined in this 
section. 

(4) For purposes of paragraph (1) of 
the definition of ‘‘Subpart C service 
revenue’’ of this section, advertising or 
sponsorship revenue shall be reduced 
by the actual cost of obtaining such 
revenue, not to exceed 15%. 

(5) In the case of a mixed service bun-
dle, the revenue deemed to be recog-
nized from end users for the service for 
the purpose of the definition in para-
graph (1) of the definition of ‘‘Subpart 
C service revenue’’ of this section shall 
be the greater of— 

(i) The revenue recognized from end 
users for the mixed service bundle less 
the standalone published price for end 
users for each of the non-music product 
or non-music service components of the 
bundle; provided that, if there is no 
such standalone published price for a 
non-music component of the bundle, 
then the average standalone published 
price for end users for the most closely 
comparable non-music product or non- 
music service in the U.S. shall be used 
or, if more than one such comparable 
exists, the average of such standalone 
prices for such comparables shall be 
used; and 

(ii) Either— 
(A) In the case of a mixed service 

bundle that either has 750,000 sub-
scribers or other registered users, or is 
reasonably expected to have 750,000 
subscribers or other registered users 
within 1 year after commencement of 
the mixed service bundle, 40% of the 
standalone published price of the li-
censed music component of the bundle 
(i.e., the permanent digital downloads, 
ringtones, locker service or limited of-
fering); provided that, if there is no 
such standalone published price for the 
licensed music component of the bun-
dle, then the average standalone pub-
lished price for end users for the most 

closely comparable licensed music 
component in the U.S. shall be used or, 
if more than one such comparable ex-
ists, the average of such standalone 
prices for such comparables shall be 
used; and further provided that in any 
case in which royalties were paid based 
on this paragraph due to a reasonable 
expectation of reaching 750,000 sub-
scribers or other registered users with-
in 1 year after commencement of the 
mixed service bundle and that does not 
actually happen, applicable payments 
shall, in the accounting period next fol-
lowing the end of such 1-year period, 
retroactively be adjusted as if para-
graph (5)(ii)(B) of the definition of 
‘‘Subpart C service revenue’’ of this 
section applied; or 

(B) Otherwise, 50% of the standalone 
published price of the licensed music 
component of the bundle (i.e., the per-
manent digital downloads, ringtones, 
locker service or limited offering); pro-
vided that, if there is no such stand-
alone published price for the licensed 
music component of the bundle, then 
the average standalone published price 
for end users for the most closely com-
parable licensed music component in 
the U.S. shall be used or, if more than 
one such comparable exists, the aver-
age of such standalone prices for such 
comparables shall be used. 

(6) In the case of a music bundle con-
taining a physical phonorecord, where 
the music bundle is distributed by a 
record company for resale and the 
record company is the compulsory li-
censee— 

(i) Service revenue shall be 150% of 
the record company’s wholesale rev-
enue from the music bundle; and 

(ii) The times at which distribution 
and revenue recognition are deemed to 
occur shall be in accordance with 
§ 201.19 of this title. 

Subscription service means a digital 
music service for which end users are 
required to pay a fee to access the serv-
ice for defined subscription periods of 3 
years or less (in contrast to, for exam-
ple, a service where the basic charge to 
users is a payment per download or per 
play), whether such payment is made 
for access to the service on a stand-
alone basis or as part of a bundle with 
one or more other products or services, 
and including any use of such a service 
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on a trial basis without charge as de-
scribed in § 385.24. 

§ 385.22 Calculation of royalty pay-
ments in general. 

(a) Applicable royalty. Licensees that 
make or authorize licensed subpart C 
activity, as defined in § 385.21, pursuant 
to 17 U.S.C. 115 shall pay royalties 
therefor that are calculated as pro-
vided in this section, subject to the 
royalty rates and subscriber-based roy-
alty floors for specific types of services 
provided in § 385.23, except as provided 
for certain free trial periods in § 385.24. 

(b) Rate calculation methodology. Roy-
alty payments for licensed subpart C 
activity, as defined in § 385.21, shall be 
calculated as provided in this para-
graph (b). If a service provides different 
subpart C offerings, as defined in 
§ 385.21, royalties must be separately 
calculated with respect to each such 
subpart C offering, as defined in § 385.21, 
taking into consideration service rev-
enue and expenses associated with such 
offering. Uses subject to the free trial 
royalty rate shall be excluded from the 
calculation of royalties due, as further 
described in this section and § 385.23. 

(1) Step 1: Calculate the All-In Roy-
alty for the Subpart C Offering, as De-
fined in § 385.21. For each accounting 
period, the all-in royalty for each sub-
part C offering, as defined in § 385.21, of 
the service provider is the greater of: 

(i) The applicable percentage of sub-
part C service revenue, as defined in 
§ 385.21, associated with the relevant of-
fering as set forth in § 385.23(a) (exclud-
ing any subpart C service revenue, as 
defined in § 385.21, derived solely from 
licensed subpart C activity, as defined 
in § 385.21, uses subject to the free trial 
royalty rate); and 

(ii) The minimum specified in 
§ 385.23(a) for the subpart C offering, as 
defined in § 385.21, involved. 

(2) Step 2: Subtract applicable per-
formance royalties to determine the 
payable royalty pool, which is the 
amount payable for the reproduction 
and distribution of all musical works 
used by the service provider by virtue 
of its licensed subpart C activity, as de-
fined in § 385.21, for a particular subpart 
C offering, as defined in § 385.21, during 
the accounting period. From the 
amount determined in step 1 in para-

graph (b)(1) of this section, for each 
subpart C offering, as defined in § 385.21, 
of the service provider, subtract the 
total amount of royalties for public 
performance of musical works that has 
been or will be expensed pursuant to 
public performance licenses in connec-
tion with uses of musical works 
through such subpart C offering, as de-
fined in § 385.21, during the accounting 
period that constitute licensed subpart 
C activity, as defined in § 385.21, (other 
than licensed subpart C activity, as de-
fined in § 385.21, subject to the free trial 
royalty rate), or in connection with 
previewing of such subpart C offering, 
as defined in § 385.21, during the ac-
counting period. Although this amount 
may be the total of the payments with 
respect to the service for that subpart 
C offering, as defined in § 385.21, for the 
accounting period, it will be less than 
the total of such public performance 
payments if the service is also engag-
ing in public performance of musical 
works that does not constitute licensed 
subpart C activity, as defined in 
§ 385.21, or previewing of such licensed 
subpart C activity, as defined in 
§ 385.21. In the case where the service is 
also engaging in the public perform-
ance of musical works that does not 
constitute licensed subpart C activity, 
as defined in § 385.21, the amount to be 
subtracted for public performance pay-
ments shall be the amount of such pay-
ments allocable to licensed subpart C 
activity, as defined in § 385.21, uses 
(other than free trial royalty rate 
uses), and previewing of such uses, in 
connection with the relevant subpart C 
offering, as defined in § 385.21, as deter-
mined in relation to all uses of musical 
works for which the public perform-
ance payments are made for the ac-
counting period. Such allocation shall 
be made on the basis of plays of musi-
cal works or, where per-play informa-
tion is unavailable due to bona fide 
technical limitations as described in 
step 3 in paragraph (b)(3) of this sec-
tion, using the same alternative meth-
odology as provided in step 3 in para-
graph (b)(3) of this section. 

(3) Step 3: Calculate the Per-Work 
Royalty Allocation for Each Relevant 
Work. This is the amount payable for 
the reproduction and distribution of 
each musical work used by the service 
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